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ARGUMENT 
The District Court's Findings With Regard To Deficient Performance And 
Prejudice Were Based On An Erroneous Application Of 
The Trial Strategy Presumption 
The record before the court established that trial counsel filed a motion for 
pre-sentencing release, based on Condon's excessive bail, to allow Condon to 
be released to obtain alcohol treatment - for which Condon had obtained a bed 
(38584 R., pp.23-24; 40346 R., pp.16-17, 84-85, 102, 109; Appendix A) before 
the district court sentenced him, but withdrew that motion prior to sentencing, and 
then asked that sentencing be expedited (38584 R., p.25; 40346 R., pp.102, 150; 
Appendix 8). Condon's post-conviction counsel made clear the prejudice to 
Condon by this action: "had his bail been set reasonably - or had he been 
released to treatment, he could have shown the Court and his pre-sentence 
[investigator] that he was amenable to treatment and receive a lighter sentence." 
(40346 R., p.120.) 
Counsel for the state agreed that the motion for pre-sentencing release 
was based on excessive bail and the availability of a bed at the Rescue Mission. 
(40346 R., pp.102, 109.) Counsel for the state agreed that trial counsel withdrew 
the motion "and instead asked the court to move [Condon's] sentencing date 
from March 28, 2011, when it was originally scheduled, to February 15, 2011." 
(40346 R., p.102.) Condon's essential allegations as to deficient performance 
(filing but withdrawing the motion) and prejudice (withdrawing the motion prior to 
sentencing despite the availability of a bed at a treatment facility) were thus not 
only alleged but uncontroverted by the state. Because Condon had presented a 
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material factual issue, "an evidentiary hearing must be conducted." Gonzales v. 
State, 120 Idaho 759,763,819 P.2d 1159, 1163 (Ct App. 1991). 
A reviewing court evaluates counsel's performance at the time of the 
alleged error, not in hindsight, and presumes that "trial counsel was competent 
and that trial tactics were based on sound legal strategy." State v. Porter, 130 
Idaho 772, 791-92, 948 P.2d 127, 146-47 (1997). Trial counsel's strategic and 
tactical decisions will not be second-guessed on review or serve as a basis for 
post-conviction relief under a claim of ineffective counsel unless the UPCPA 
petitioner has shown that the decision resulted from inadequate preparation, 
ignorance of the relevant law or other shortcomings capable of objective review. 
Giles v. State, 125 Idaho 921, 924, 8 77 P .2d 365, 368 ( 1994 ); Cunningham v. 
State, 117 Idaho 428, 430-31, 788 P.2d 243, 245-46 (Ct. App. 1990). 
The district court found, and the State argues on appeal1, that the 
presumption enjoyed by trial counsel as to strategic and tactical decisions applies 
to trial counsel's actions in moving to withdraw the Motion for Pre-Trial Release. 
The essential flaw in the district court's finding is that there is no expressed or 
apparent benefit to Condon to being prevented from obtaining pre-sentencing 
1 While the State also claims any effort to obtain substance abuse treatment prior 
to sentencing would be "moot" because the PSI recommending incarceration had 
already been completed (Respondent's Brief, pp. 7-8), I.C.R. 32(b)(10) allows the 
sentencing court to consider the results of any substance abuse evaluation or 
report in exercising its own discretion to determine the sentence. A favorable 
report after completing a period of treatment would certainly be considered by the 
district court in determining the length of sentence. The district court, in any 
case, relied on its erroneous determination that Condon's allegation of prejudice 
"[did] not address ... the fact that the issue of bail was raised and withdrawn to the 
benefit of Condon" to find that Condon had not sufficiently alleged prejudice. 
(40346 R., p.152.) 
2 
treatment and being rushed to sentencing - in short, there is no strategy or tactic 
being employed by trial counsel when it withdraws the motion and asks for 
expedited sentencing. A strategy or tactic must have some goal, presumably 
one which is favorable to the party employing the strategy or tactic. Random 
House Dictionary defines a strategy as "a plan, method, or series of maneuvers 
or stratagems for obtaining a specific goal or result a strategy for getting ahead 
in the world." Random House Dictionary, Random House, Inc. (2013). Because 
there is no reasonable goal or result to be obtained by willfully foregoing the 
ability to obtain substance abuse treatment prior to sentencing, or by asking to 
expedite sentencing, there can be no strategy or tactic involved in engaging in 
such actions. 
The district court erred when it characterized as a strategy or tactic trial 
counsel's decision to withdraw Condon's request for release to obtain pre-
sentencing treatment and then to ask to expedite sentencing. There was no 
expressed or discernible benefit to Condon to be prevented from obtaining 
substance abuse treatment before sentencing, nor was there any expressed or 
discernible benefit to Condon to have sentencing expedited. The district court's 
conclusion, therefore, that trial counsel's decision to withdraw the motion is 
entitled to the presumption applied to trial strategy or tactical decisions is error. 
Because this error is the foundation of the district court's further conclusion that 
Condon did not allege deficient performance or prejudice sufficiently to be 
allowed an evidentiary hearing, the district court's summary dismissal of this 
claim is error. There exist factual issues for hearing as to whether counsel's 
3 
performance was deficient and to what extent the deficiency prejudiced Condon's 
ability to present his best case at sentencing. Condon is entitled to an 
evidentiary hearing on this claim. 
CONCLUSION 
Condon respectfully requests this Court to reverse the district court's order 
summarily dismissing his petition for post-conviction relief. 
DATED this 22nd day of July, 2013. 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 22ND day of July, 2013, I caused two true and 
correct copies of the foregoing REPLY BRIEF OF APPELLANT to be hand-
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DEPUTY ATTORNEY GENERAL 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
STATE OF IDAHO, 
Plaintiff, 
VS. 
TIMOTHY CONDON, 
Defendant. 
Case No. CR-2010-34325-C 
\1OTION FOR PRE-TRIAL RELEASE 
AND NOTICE OF HEARING 
COMES NOW, the Defendant, by and through his attorneys of record the 
Canyon County Public Defender's Office and hereby moves this Honorable Court for 
entry of its Order releasing the defendant on pre-trial release. 
THIS MOTION is made on the grounds that the offense with which defendant is 
charged is a bailable offense; that the bail now set is excessive; and that bail is 
unnecessary and that the defendant can be safely released to Pre Trial Services on the 
condition that defendant stay at the Boise Rescue Mission. 
THIS MOTION is based on the pleadings, papers, records and files in the above 
entitled action. 
MOTION FOR PRE-TRIAL RELEASE 
AND NOTICE OF HEARING 
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APPENDIX B 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PRESIDING: BRADLY S. FORD DATE: FEBRUARY 01, 2011 
THE STATE OF IDAHO, ) 
) 
Plaintiff, ) 
) 
vs. ) 
) 
TIMOTHY CHARLES CONDON, ) 
) 
Defendant. ) 
-----------) 
COURT MINUTES 
CASE NO: CR-2010-34325-C 
TIME: 9:30 AM. 
REPORTED BY: Yvonne Hyde Gier 
DCRT 5 (1001-1006) 
This having been the time heretofore set for Defendant's Motion for Pretrial 
Release in the above entitled matter, the State was represented by Mr. Erick Thomson, 
Deputy Prosecuting Attorney for Canyon County, and the defendant was present in 
court with counsel, Mr. William Schwartz. 
Mr. Schwartz advised the Court the defendant was withdrawing the motion at this 
time. 
Mr. Schwartz further advised the Court the Presentence Investigation Report and 
GAIN Assessment in this case were complete and requested an earlier sentencing date. 
Mr. Thomson concurred. 
The Court reset this matter for sentencing the 15th day of February 2011 at 
3:30 p.m. 
COURT MINUTES 
FEBRUARY 01, 2011 Pagel 
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